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High court reviews two same-sex
marriage cases this week

s the marriage equal-
ity debate continues
across the nation, on
appeal before the U.S.
Supreme Court are
two cases that have grabbed na-
tional headlines: Hollingsworth v.
Perry and United States v. Windsor.

The court will hear oral argu-
ment in these two cases on Tues-
day and Wednesday, respectively,
and will render decisions by the
end of the term in mid-June.

Individual states have grappled
with whether to recognize or pro-
hibit same-sex marriage, civil
unions or other forms of domestic
partnership.

Effective June 1, 2011, Illinois
allows same- and opposite-sex
partners to enter into a civil
union. In February 2013, the Illi-
nois Senate passed Senate Bill 10
that would allow same-sex mar-
riage in Illinois, but the House has
yet to vote on the bill. If it passes
the House, Gov. Patrick J. Quinn is
expected to sign the bill into law.

Nine states, in addition to the
District of Columbia, permit same
sex-marriage: Connecticut, Iowa,
Maine, Maryland, Massachusetts,
New Hampshire, New York, Ver-
mont and Washington.

Six states permit civil unions:
Colorado (effective May 1),
Delaware, Hawaii, Illinois, New
Jersey and Rhode Island. Four
states permit other unions such as
domestic partnerships: California,
Nevada, Oregon and Wisconsin.

On Tuesday, the U.S. Supreme
Court will hear oral argument in
Hollingsworth v. Perry. The substan-
tive issue presented in that case is
whether California’s Proposition 8,
which amended the California Con-
stitution to prohibit same-sex cou-
ples from marrying, violates the U.S.
Constitution. More than 100 amicus
curiae briefs have been filed with
the case, with authors ranging from
law professors to individual states to
organizations. The sheer number of
briefs evidences the high level of
interest the case has garnered.

In May 2008, the California
Supreme Court, in In re Marriage
Cases, 183 P.3d 384 (2008), applied
a strict scrutiny standard in hold-
ing that state statutes limiting
marriage to opposite-sex couples

violated the California Constitu-
tion. Following the ruling, same-
sex couples were permitted to
marry in California. Later that
year, through a ballot proposition
known as Proposition 8, the Cal-
ifornia voters passed a constitu-
tional amendment stating that
“only marriage between a man
and a woman is valid or recog-
nized in California.” Since then,
same-sex couples have been un-
able to marry in California.

In August 2010, the U.S. District
Court for the Northern District of
California held that Proposition 8
was unconstitutional as it violated
the due process and equal pro-
tection clauses of the 14th Amend-
ment to the U.S. Constitution. In
February 2012, a three-judge panel
of the 9th U.S. Circuit Court of
Appeals upheld the lower court’s
ruling, but limited its decision to
couples in California.

Proponents of Proposition 8
filed a motion requesting that the
9th Circuit rehear the case en
banc, which that court denied.

In December 2012, the U.S.
Supreme Court agreed to hear the
case and oral arguments are sched-
uled for Tuesday. As a threshold
matter, the high court must first
decide whether the proponents of
Proposition 8 have standing to
bring the suit. If so, the court may
then turn to consider the consti-
tutionality of Proposition 8.

The following day, on Wednes-
day, the U.S. Supreme Court will
hear oral argument in United
States v. Windsor. The issue in
that case is whether the Defense
of Marriage Act (28 U.S.C. Section
1738C) is unconstitutional.

DOMA was enacted on Sept. 21,
1996. It defines “marriage” as “a
legal union between one man and
one woman as husband and wife”
and defines “spouse” as “a person
of the opposite sex who is a hus-
band or a wife.” Pursuant to Sec-
tion 3 of DOMA, the federal gov-
ernment need not recognize
same-sex marriages for the pur-
pose of federal laws or programs,
including insurance benefits for
government employees, Social Se-
curity survivors’ benefits, immi-
gration and the filing of joint fed-
eral tax returns, even if the cou-
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ple’s home state or country rec-
ognizes their marriage.

In Windsor, two women were
married in Toronto, Canada, in
2007. In 2009, one of the women
died, leaving her estate to her wid-
ow. Although the marriage was rec-
ognized in the women’s home state
of New York, the widow was re-
quired to pay more than $363,000
in federal estate taxes on her in-
heritance. It is undisputed that if
the federal government would have
recognized their marriage, the wid-
ow would have paid no taxes. The
widow filed a lawsuit and chal-
lenged Section 3 of DOMA.

In February 2011, while the suit
was pending, President Barack

Although it

is unknown
whether the court
will ultimately
address the sub-
stantive issues
presented in the
cases, it is a
certainty that the
court’s decisions
will reverberate
throughout the
country and the
world.”

Obama and Attorney General Eric
Holder concluded that Section 3 of
DOMA is unconstitutional and de-
clined to enforce the act. There-
after; the Bipartisan Legal Advisory
Group (BLAG) intervened in the
lawsuit to defend DOMA. BLAG is
a standing body of the U.S. House
of Representatives comprised of
five members of the House lead-
ership (the speaker; the majority
and minority leaders; and the ma-
jority and minority whips) which
directs the activities of the House
Office of General Counsel.

The US. District Court for the
Southern District of New York found
Section 3 of DOMA unconstitutional
as applied, in that it violated the
widow’s rights under the equal pro-
tection component of the due pro-
cess clause of the Fifth Amendment
of the US. Constitution.

The 2nd Circuit affirmed the
lower court’s ruling, also holding
Section 3 of DOMA unconstitu-
tional. In doing so, it applied a
heightened standard of review to
claims of discrimination based on
sexual orientation.

As in the Hollingsworth case, be-
fore addressing the merits in Wind-
sor, the high court must initially
rule upon the issue of standing:
Whether BLAG has the authority
to defend the suit. If it does, the
court can then determine whether
DOMA is constitutional.

Although it is unknown whether
the court will ultimately address
the substantive issues presented
in the cases, it is a certainty that
the court’s decisions will rever-
berate throughout the country
and the world.
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